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CAN CONGRESS CREATE A RACE-BASED GOV-
ERNMENT? THE CONSTITUTIONALITY OF
H.R. 309/S. 147

TUESDAY, JULY 19, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:07 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chair of the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order. This is the Sub-
committee on the Constitution. I am the Chairman, Steve Chabot.
We expect the Ranking Member, Mr. Nadler, to be here very short-
ly. At that time we are going to recognize Mr. Abercrombie, who
wants to bring up something that we are happy to participate in.

We welcome everyone here today. I would like to thank everyone
for coming. Some of you have clearly come from a very long dis-
tance from here. This is a hearing before the Subcommittee on the
Constitution to examine whether Congress can create a race-based
government within the United States, and, in particular, the con-
stitutionality of H.R. 309, a bill that would authorize the creation
and recognition of a Native Hawaiian quasi-sovereign government.

I would like to recognize, as I mentioned at the outset, that this
Committee does not have jurisdiction over H.R. 309 itself, but I be-
lieve this bill and the companion bill in the Senate raise constitu-
tional questions of such magnitude that we would be doing a dis-
service to the public and to our constituents if we did not closely
examine the constitutional implications of H.R. 309.

We have a very distinguished panel before us here this after-
noon. I would like to thank them for taking the time to provide us
with their insight and expertise. I know Mr. Burgess, who flew all
the way from Hawaii, had an extremely long trip. I appreciate his
efforts particularly in coming here. We look forward to the testi-
mony of all the witnesses here this afternoon.

Since the Civil War, the United States has strived to become a
color blind society. We have struggled to insure that the principles
on which our country was founded are applied equally, and that
every person receives just and fair treatment under our laws.

But the issue that we are focused on today suggests that race
should be the sole criteria for how individuals are treated, and
many of us believe that this would be a mistake. In asking Con-
gress to take steps toward authorizing the creation of a race-based
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government, some refer us back to our Nation’s history and treat-
ment of Native American Indians in this country. Under article 1,
section 8, Congress has the power “to regulate commerce with the
Indian tribes.”

It is under this power that we have afforded unique protections
to Indian tribes over the last 229 years. But those protections cen-
ter on preserving the quasi-sovereign tribal status that Indians
have lived under since the beginning of their existence, a point that
has been reiterated time and time again by the Supreme Court.

In fact, in U.S. v. Sandoval, the Supreme Court rejected the idea
that “Congress may bring a community or body of people within
range of this power by arbitrarily calling them an Indian tribe,
finding that in respect of distinctly Indian communities, the ques-
tions whether, to what extent and for what time they shall be rec-
ognized and dealt with as dependent tribes requiring the guardian-
ship and protection of the United States are to be determined by
Congress.”

It is on this premise that unique treatment has been provided to
Indians. It is on this basis that Native Hawaiians would seek
quasi-sovereign status similar to Native American Indians. How-
ever, unlike Native American Indians and Alaska tribes, the only
factor that would bind together a quasi-sovereign Native Hawaiian
government, if formed today, would be race. Race alone does not
and should not be the basis for creating a sovereign entity.

It is the antithesis of our form of Government and contrary to
the principles on which this country was founded. The Supreme
Court stated in Rice v. Cayetano that “the law itself may not be an
instrument for generating the prejudice and hostility, all too often
directed against persons whose particular ancestry is disclosed by
their ethnic characteristics and cultural traditions.”

Justice Scalia stated most appropriately in Adarand Contractors
Inc. that “to pursue the concept of racial entitlement, even for the
most benign purposes, is to reinforce and preserve for future mis-
chief the way of thinking that produced race slavery, race privilege
and race hatred. In the eyes of the Government, we are just one
race here. We are American.” That was Justice Scalia in that par-
ticular opinion that I just referred to.

It is here in America that all cultures are free to practice their
traditions, cultures and religions free from Government intrusion.
It is here in America where injustices that have occurred are rem-
edied to make individuals and groups whole. However, America
should not be a place where governments are defined by race or an-
cestry or the color of one’s skin.

It should not be a place neighbors, who may have lived next to
each other for decades, are suddenly subject to two different civil
and criminal standards because of race. It’'s with that under-
standing that we all look forward to exploring the issues before us
today. And the statement that I just made is obviously not nec-
essarily the statement that every Member of Congress would have
made with respect to this, and it’s not obviously the views of all
the witnesses that are with us here this afternoon.

I would now yield to Mr. Nadler, and then we will yield, of
course, to Mr. Abercrombie.
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Mr. NADLER. Thank you, Mr. Chairman. Let me just say, Mr.
Chairman, that on this occasion, I must state my regret that this
is not a field hearing, an on-site field hearing.

Mr. Chairman, I would like to join you in welcoming our distin-
guished panel and also in welcoming our distinguished colleagues
from the State of Hawaii. The record of concern and energetic ef-
forts of all the people of Hawaii is admirable, and I want to com-
mend them for their work on this very complex but important
issue.

Obviously, our Subcommittee does not have jurisdiction over this
legislation, but we do have jurisdiction over the Constitution. Ques-
tions of this legislation’s constitutionality have been raised, and I
hope that we can make some contribution in sorting out these
issues.

In that consideration, I believe that the Subcommittee should lis-
ten very carefully to the voices of Hawaii’s elected representatives.
Our colleagues, and the distinguished Attorney General of Hawaii,
have a great deal to contribute.

I would also note that the minority, the Democratic Members of
this Subcommittee, has invited a Republican Attorney General. The
issues concerning Native Hawaiians are not partisan issues, so we
should have the advantage hopefully of examining these questions
in a cooler than perhaps normal atmosphere.

It is no secret that the treatment of the native people who inhab-
ited the United States before the Europeans arrived has been a dis-
grace. It is a terrible legacy of the settlement of this hemisphere
that the people who first inhabited these lands were murdered,
enslaved, thrown off their land and robbed of their sovereignty.

There is little we can do today about that shameful past, but we
can try to achieve justice for those living in the present day. I be-
lieve there is really one core issue in this case, and that is whether
Native Hawaiians are, like the tribes of the mainland, entitled to
some right to self-determination, apart from their individual rights
as citizens of the United States. If so, how do we enable them to
realize these rights of self-determination without violating the
rights of others.

Terms like race-based government do not appear to enlighten
this question very much. Perhaps the testimony will persuade me
otherwise, but I am dubious of the concept.

This is a new issue for our Committee, and an important one to
the people of Hawaii and to the Nation. I thank my colleagues and
you, Mr. Chairman, for raising these significant issues, and I look
forward to hearing from our witnesses. I ask also ask unanimous
consent that the statement by the gentleman from Hawaii be in-
cluded in the record, and that all Members have 5 legislative days
to revise and extend their remarks and to include additional mate-
rials into the record.

I thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much. I would at this time ask
unanimous consent be given to allow two non-Judiciary Committee
Members, Mr. Abercrombie and Mr. Case, to serve as a resource to
this Committee. They won’t be making opening statements or ask-
ing questions, but should any of the panel members wish to ask
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them questions or refer to them, they would be able, during Mem-
bers’ up here time, to do that. Without objection, so ordered.

At this time, I would like to recognize Mr. Abercrombie to make
a statement—this isn’t an opening statement, but make a brief
statement here.

Mr. ABERCROMBIE. Mr. Chairman, on behalf of Mr. Case and my-
self, let me thank you for the opportunity to be with you and ad-
dress the issues, as have been stated, are very, very important to
us, and I think to anyone interested in the Constitution, especially
as we are coming up on the anniversary in September of the sign-
ing of the Constitution. It’s traditional in Hawaii, before we begin
any deliberations or even when we greet people whom we haven’t
met before, and would like to accommodate as friends, that you be
greeted with a lei of welcome and as symbolic of the aloha spirit
in Hawaii of welcoming.

With that in mind, Mr. Chairman, with your permission, the
Chair of the Board of Trustees of the Office of Hawaiian Affairs,
Haunani Apolonia, and the Representative from Molo’kai, Colette
Mochado, would like to present you and Mr. Nadler with leis of
greeting from Hawaii.

Mr. CHABOT. Without objection, so ordered.

Mr. ABERCROMBIE. Yes.

Mr. CHABOT. If Mr. Nadler has no objection, I have no objection.

Mr. ABERCROMBIE. Mr. Chairman, you are going to receive a kiss
with this. Hopefully it will be recorded for all to see. I guarantee
you won’t get in trouble with this one.

Mr. CHABOT. Thank you.

Mr. ABERCROMBIE. Mr. Chairman, under the rules of the House
regarding shameless pandering, Mr. Case and I, on behalf of all of
our friends here from Hawaii—and I have to note a conflict too. My
neighbor is here, Judge Robert Klein, came as well, hopefully
bringing greetings from my wife. And in that regard, Mr. Chair-
man, Mr. Case and I would like to present you and the staff with
some chocolate-covered macadamia nuts.

Mr. NADLER. Mr. Chairman .

Mr. CHABOT. Yes, Mr. Nadler.

Mr. NADLER. Can we all agree that the macadamia nuts and the
leis will not unduly prejudice the consideration of this country?

Mr. CHABOT. Yes, they are under the gift ban limit, I think, so
I think we are in good shape. Thank you very much. In light of my
opening statement, I wasn’t sure if I was going to get these or not.
But I appreciate that very much.

Mr. ABERCROMBIE. Mr. Chairman, when you meet someone in
Hawaii, not only do you get a lei, but then you have to eat.

Mr. CHABOT. Thank you very much. We appreciate the ceremony
that you just did very well. I know that other Members of the Com-
mittee are feeling somewhat left out at this point, but it was very
kind of you. Again, we appreciate it very much.

Without objection, all Members will have 5 legislative days to
submit additional materials, and they are not to be the macadamia
nuts, for a hearing record, and without objection, so ordered.

I will now introduce the members of the panel here. Our first
witness is the Honorable Mark Bennett, Attorney General for the
State of Hawaii. Mr. Bennett was appointed Attorney General by
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Hawaii Governor Linda Lingle in 2003. Prior to his appointment,
Mr. Bennett was a litigator for the Honolulu-based law firm of
McCorriston Miller Mukai MacKinnon L.L.P., where he specialized
in complex litigation. In 2004, Mr. Bennett was named by the Na-
tional Association of Attorneys General as Chair of its Antitrust
Committee succeeding Eliott Spitzer, Attorney General of New
York. Mr. Bennett has been married to Patricia Tomi Ohara for 20
years.

Our second witness will be Mr. Shannen Coffin. Mr. Coffin is
currently a partner with the law firm of Steptoe & Johnson, where
he practices law in the areas of constitutional and appellate litiga-
tion. He served as counsel of record for amicus curiae Campaign for
a Color Blind America in the Rice v. Cayetano case, a case that we
will most certainly discuss later in this hearing. Mr. Coffin stepped
away from the private practice between the years 2002 and 2004,
where he served as the Deputy Assistant Attorney General for the
Federal Programs Branch of the Department of Justice Civil Divi-
sion. There he oversaw and coordinated trial litigation on behalf of
the Federal Government for constitutional and other challenges to
Federal statutes and agency programs. We thank you for being
here as well as Attorney General Bennett for being here.

Our third witness is Mr. William Burgess. Mr. Burgess is a re-
tired attorney who is a resident of the State of Hawaii. Mr. Burgess
has been active in Hawaii’s grassroots efforts to make Hawaii a
color-blind society and together with his wife, have formed Aloha
for All, Inc., an advocacy organization. He was a delegate to the
1978 Hawaiian constitutional convention, the same year that the
Office of Hawaiian Affairs was established. What I find most inter-
esting about Mr. Burgess’ resume is that he lists as one of his cur-
rent occupations “student of Hawaii history.” I am sure we will
learn more about that later in the hearing.

Our fourth and final witness this afternoon will be Mr. Bruce
Fein, a renowned constitutional law expert. Mr. Fein previously
served as the Assistant Director of Office of Legal Policy at the De-
partment of Justice, legal advisor to the Assistant Attorney Gen-
eral for Antitrust and the Associate Deputy Attorney General. He
was appointed to serve as the general counsel for the Federal Com-
munications Commission and as a research director for the Joint
Congressional Committee on Covert Arms Sales to Iraq. He is the
author of numerous articles, papers and treatises in the areas of
the United States Supreme Court, the U.S. Constitution and inter-
national law.

We thank all of you, again, for being here, and for those of you
who have not testified before the Committee before, I might note
that we have a lighting system here. Each of the witnesses will be
given 5 minutes. It will start green and be that way for 4 minutes.
It will then change to yellow. That tells you have 1 minute to wrap
up, and then it will go red, at which time we would hope that you
would have either completed or wrap up shortly thereafter. I will
give you a little leeway. We don’t want to cut anybody off, but we
would ask you to stay within the 5 minutes as much as possible.

It is the practice of this Committee to swear in all witnesses ap-
pearing before it, so if you would, we would ask each of you to
please stand and raise your right hands.



[Witnesses sworn.]
Mr. CHABOT. Thank you very much. You can all please be seated.
We will begin with you, Mr. Bennett.

TESTIMONY OF THE HONORABLE MARK BENNETT,
ATTORNEY GENERAL, STATE OF HAWAII

Mr. BENNETT. Mr. Chairman, and Members of the Committee. 1
would like to express my appreciation for you allowing me to testify
here today on this very important issue. I support the Akaka bill
because it is just and because it is fair and because it treats Native
Hawaiians like America’s other indigenous people.

It has the support in Hawaii, the bipartisan support of virtually
every elected official. It has the support of Republicans like Gov-
ernor Linda Lingle and myself. It has the support of 75 out of 76
members of our State legislature. It has the support of all of our
mayors, and it does not have that support for political reasons. It
has that support because we all agree that this is the just thing
to do.

The title of this hearing asks essentially two questions: Does S.
147 create a race-based government? The answer to that question
is a resounding no. Is H.R. 309/S. 147 constitutional? The answer
to that question is a resounding yes.

While it is true that race is a characteristic for determining who
gets to vote in the determination of forming a Native Hawaiian
governing entity, for more than 100 years the Supreme Court has
stated that race is one of the characteristics of determining wheth-
er individuals are part of a group or a tribe recognizable under the
Indian Commerce Clause. So to say that this is a race-based gov-
ernment, is also to say that every recognized Indian tribe is a race-
based government as well.

Indeed, Mr. Chairman, this Congress, since 1910 has passed, and
we have attached to our testimony as exhibits, more than 160 sepa-
rate bills that recognize the special status of Native Hawaiians and
their status akin to Native American Indians. Indeed the State of
Hawaii’s Admissions Act itself required Hawaii as a condition of
entering the union to provide special benefits for Native Hawai-
ians.

As recently as 2000, in the Hawaiian Homeland Act, this Con-
gress said we are not extending benefits because of race, but be-
cause of Hawaii’s people, Native Hawaiian’s status as an indige-
nous people and the political status of Native Hawaiians is com-
parable to that of American Indians. Those are the words of this
Congress repeated over and over again in litigation.

In Morton v. Mancari the seminal case in this area, the Supreme
Court said that even though the criteria for determining tribe
membership may be based on race, it is not racial, it does not vio-
late the 14th amendment, it is political, and it is recognized as
such in the Constitution. That is why this bill is constitutional.

I am joined in this view by those who I consider conservative po-
litical theorists and legal scholars. We have attached to our testi-
mony the detailed analysis of this bill by Viet Dinh, Professor and
former high-ranking official in the Department of Justice, whose
qualifications in this area are unquestionable.
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I have discussed this matter with several of my more conserv-
ative colleagues, including former Attorney General Bill Pryor, cur-
rent Texas Attorney General Greg Abbott, both of whom concluded
beyond question that this bill is constitutional. Professor Dinh rec-
ognizes four separate clauses in the Constitution providing that.

Are Native Hawaiians—would they have been viewed as Indians
by the Framers of the Constitution? Unquestionably. The Declara-
tion of Independence itself describes Indians as inhabitants of the
frontier, not just of 13 original colonies, but after-acquired terri-
tory.

Captain Cook, in 1778, when he first visited Hawaii, and his men
described the aboriginal inhabitants as Indians, the framers would
have recognized them as such and the Framers would have recog-
nized that Congress’s power under the Indian clause indeed gives
the Congress the ability to recognize Native Hawaiians. There has
been no case ever in the history of the United States of which I am
aware overturning a decision of Congress in this area.

If there were any question, Mr. Chairman, about this, the Lara
case from 2004 made clear that Congress’s powers in this area are
plenary, and the Menomonee Restoration Act upheld in that deci-
sion bears striking similarity to the act under consideration here.
Whether the Indian tribes are fully assimilated, whether there is
no Federal supervision of them, whether or not their government
has been continuous, are irrelevant to the constitutional issue as
determined by the Supreme Court.

Indeed, if the opponents of this bill were correct, the Alaska Na-
tives Claims Settlement Act could not possibly have been constitu-
tionally adopted. Native Alaskans are not Indians, but the criteria
they share with American Indians is the fact that they are one of
America’s indigenous people.

Mr. Chairman, if I could have a short additional time.

Mr. CHABOT. If you could wrap it up in another minute, we
would appreciate it.

Mr. BENNETT. Thank you. Combined with the plenary power of
Congress, and combined with the injustice done to Native Hawai-
ians in which the United States participated, the ability of the Con-
gress to recognize that in this bill is, I would submit to you, con-
stitutionally unquestionable. Rice is not in any way contrary. I
could address that if I received questions.

Mr. Chairman, Native Hawaiians do not ask for special treat-
ment. Native Hawaiians ask for the type of fairness that we Ameri-
cans pride ourselves on. They ask not to be treated as second class
among America’s indigenous people. They ask to be given the same
rights and privileges so that they can take their place with other
American indigenous people, and this bill before this Committee
does that, as I started out by saying, Mr. Chairman, it is not a
matter of race, it is not unconstitutional, it is a matter of justice
and fairness, and that is what this bill accomplishes.

Thank you.

Mr. CHABOT. Thank you.

[The prepared statement of Mr. Bennett follows:]
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PREPARED STATEMENT OF THE HONORABLE MARK J. BENNETT

Good afternoon. Thank you for giving me the opportunity to address the impor-
tant question presented today. Let me begin by noting, with due respect, that the
title of this hearing “Can Congress Create a Race-Based Government?” itself reflects
a fundamental misunderstanding of what the Akaka Bill does, and assumes a con-
clusion, erroneous I submit, to the very question it purports to ask.

Simply put, the Akaka Bill does NOT create a race-based government. In fact, the
fundamental criterion for participation in the Native Hawaiian Governing Entity is
being a descendant of the native indigenous people of the Hawaiian Islands, a sta-
tus Congress has itself characterized as being non-racial. For example, Congress has
expressly stated that in establishing the many existing benefit programs for Native
Hawaiians it was, and I quote, “not extend[ing] services to Native Hawaiians be-
cause of their race, but because of their unique status as the indigenous people . . .
as to whom the United States has established a trust relationship.” [Hawaiian Home-
lands Homeownership Act of 2000, Section 202(13)(B)]. Thus, Congress does not
view programs for Native Hawaiians as being “race-based” at all. Accordingly, a Na-
tive Hawaiian Governing Entity by and for Native Hawaiians would similarly not
constitute a “race-based” government.

This is not just clever word play, and the contention that recognizing Native Ha-
waiians would create a “racial” classification would be flat wrong, and would ignore
decades of consistent United States Supreme Court precedent. The key difference
between the category Native Hawaiians and other racial groups, is that Native Ha-
waiians, like Native Americans and Alaska Natives, are the aboriginal indigenous
people of their geographic region. All other racial groups in this country are simply
not native to this country. And because of their native indigenous status, and the
power granted the Congress under the Indian Commerce Clause, Native Hawaiians,
like Native Americans and Alaska Natives, have been recognized by Congress as
having a special political relationship with the United States.

Moreover, although the initial voting constituency encompasses all those with Na-
tive Hawaiian blood, that simply reflects the unsurprising obvious fact that native
peoples, by definition, share a blood connection to their native ancestors. The Su-
preme Court, in Morton v. Mancari, upheld a congressional preference for employ-
ment of Indians within the Bureau of Indian Affairs, even though not all tribal Indi-
2?5 ;vere given the preference, but only those tribal Indians with one-quarter Indian

ood.

Those who contend that the Supreme Court in Rice v. Cayetano found the cat-
egory consisting of Native Hawaiians to be “race-based” under the Fourteenth
Amendment and unconstitutional are also simply wrong. The Supreme Court lim-
ited its decision to the context of Fifteenth Amendment voting rights, and expressly
refused to address the applicability of Mancari to Native Hawaiian recognition. In-
deed, the Supreme Court in Rice made no distinction whatsoever between American
Indians and Native Hawaiians.

Some opponents of the Akaka Bill argue that including all Native Hawaiians, re-
gardless of blood quantum, is unconstitutional, citing the concurring opinion of Jus-
tices Breyer and Souter in Rice v. Cayetano. But that opinion did not find constitu-
tional fault with including all Native Hawaiians of any blood quantum provided that
was the choice of the tribe, and not the state. Because the Akaka Bill gives Native
Hawaiians the ability to select for themselves the membership criteria for “citizen-
ship” within the Native Hawaiian government, no constitutional problem arises.

The notion that S.147 creates some sort of unique race-based government at odds
with our constitutional and congressional heritage contradicts Congress’ long-
standing recognition of other native peoples, including American Indians, and Alas-
ka Natives, and the Supreme Court’s virtually complete deference to Congress’ deci-
sions on such matters.

Hawaiians are not asking for “special” treatment—they’re simply asking to be
treated the same way all other native indigenous Americans are treated in this
country. Congress has recognized the great suffering American Indians and Alaska
Natives have endured upon losing control of their native lands, and has, as a con-
sequence, provided formal recognition to those native peoples. Hawaiians are simply
asking for similar recognition, as the native indigenous peoples of the Hawaiian Is-
lands who have suffered similar hardships, and who today continue to be at the bot-
tom in most socioeconomic statistics.

The Constitution gives Congress broad latitude to recognize native groups, and
the Supreme Court has declared that it is for Congress, and not the courts, to decide
which native peoples will be recognized, and to what extent. The only limitation is
that Congress may not act “arbitrarily” in recognizing an Indian tribe. Because Na-
tive Hawaiians, like other Native Americans and Alaska Natives, are the indigenous
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aboriginal people of land ultimately subsumed within the expanding U.S. frontier,
and not just a racial minority that descends from foreign immigrants, it cannot be
arbitrary to provide recognition to Native Hawaiians. Indeed, because Native Ha-
waiians are not only indigenous, but also share with other Native Americans a simi-
lar history of tragic dispossession, cultural disruption, and loss of full self-deter-
mination, it would be “arbitrary” to not recognize Native Hawaiians.

The Supreme Court long ago stated that “Congress possesses the broad power of
legislating for the protection of the Indians wherever they may be,” [U.S. v.
McGowan] “whether within its original territory or territory subsequently acquired.”
[U.S. v. Sandoval]

To those who say that Native Hawaiians do not fall within Congress’s power to
deal specially with “Indian Tribes,” because Native Hawaiians simply are not “In-
dian Tribes,” I say they are simply wrong. For the term “Indian,” at the time of the
framing of the Constitution, simply referred to the aboriginal “inhabitants of our
Frontiers.” And the term “tribe” at that time simply meant “a distinct body of people
as divided by family or fortune, or any other characteristic.” Native Hawaiians eas-
ily fit within both definitions.

Furthermore, Congress has already recognized Native Hawaiians to a large de-
gree, by not only repeatedly singling out Native Hawaiians for special treatment,
either uniquely, or in concert with other Native Americans, but by acknowledging
on many occasions a “special relationship” with, and trust obligation to, Native Ha-
waiians. In fact, Congress has already expressly stated that “the political status of
Native Hawaiians is comparable to that of American Indians.” [e.g., Haw'n Home-
lands Homeownership Act of 2000]. The Akaka Bill simply takes this recognition
one step further, by providing Native

Hawaiians with the means to re-organize a formal self-governing entity for Con-
gress to recognize, something Native Americans and Native Alaskans have had for
decades.

Some opponents of the bill have noted that Hawaiians no longer have an existing
governmental structure to engage in a formal government-to-government relation-
ship with the United States. That objection is not only misguided but self-contradic-
tory. It is misguided because Native Hawaiians do not have a self-governing struc-
ture today only because the United States participated in the elimination of that
governing entity, by facilitating the overthrow of the Hawaiian Kingdom, and later
annexing the Hawaiian Islands. Unlike other Native Americans who were allowed
to retain some measure of sovereignty, Congress did not leave Native Hawaiians
with any sovereignty whatsoever. It cannot be that the United States’s complete de-
struction of Hawaiian self-governance would be the reason Congress would be pre-
cluded from ameliorating the consequences of its own actions by trying to restore
some small measure of sovereignty to the Native Hawaiian people.

The objection is self-contradictory because one of the very purposes and objects
of the Akaka Bill is to allow Native Hawaiians to re-form the governmental struc-
ture they earlier lost. Thus, once the bill is passed, and the Native Hawaiian Gov-
erning Entity formed, the United States would be able to have a government-to-gov-
ernment relationship with that entity.

Finally, some opponents of the bill contend that because the government of the
Kingdom of Hawaii was itself not racially exclusive, that it would be inappropriate
to recognize a governing entity limited to Native Hawaiians. This objection is ab-
surd. The fact that Native Hawaiians, over one hundred years ago, were enlightened
enough to maintain a government that was open to participation by non-Hawaiians,
should not deprive Native Hawaiians today of the recognition they deserve. Indeed,
it is quite ironic that those who oppose the Akaka Bill because it purportedly vio-
lates our nation’s commitment to equal justice and racial harmony would use Native
Hawaiians’ historical inclusiveness, and willingness to allow non-Hawaiians to par-
ticipate in their government, as a reason to deny Native Hawaiians the recognition
other native groups receive.

The same irony underlies the objection that because Native Hawaiians are not a
fully segregated group within the Hawaiian Islands and instead are often integrated
within Hawaii society at large, and sometimes marry outside their race, they cannot
be given the same recognition that Native American and Alaska Natives receive.
Anyone concerned about promoting racial equality and harmony should be reward-
ing Native Hawaiians for such inclusive behavior, or as we say in Hawaii, “aloha”
for their fellow people of all races, rather than using it against them. In any event,
American Indians, too, have intermarried—at rates as high as 50% or more—and
often venture beyond reservation borders, and yet those facts do not prevent them
or their descendants from federal recognition.
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In short, there is simply no legal distinction between Native Hawaiians and
American Indians or Alaska Natives, that would justify denying Native Hawaiians
the same treatment other Native American groups in this country currently enjoy.

The Akaka Bill, under any reasonable reading of the Constitution and decisions
of the Supreme Court, is constitutional, just as is the Alaska Native Claims Settle-
ment Act for Alaska Natives, and the Indian Reorganization Act for American In-
dian tribes—both of which assured their respective native peoples some degree of
self-governance. The Supreme Court, as noted before, has made clear that Congress’
power to recognize native peoples is virtually unreviewable.

And so I emphasize and repeat, that Hawaiians are not asking for “special” treat-
ment—they’re simply asking to be treated the same way all other native indigenous
Americans are treated in this country. Congress long ago afforded American Indians
and Alaska Natives formal recognition. The Akaka Bill would simply provide Native
Hawaiians comparable recognition, as the indigenous peoples of the Hawaiian Is-
lands. Formal recognition will help preserve the language, identity, and culture of
Native Hawaiians, just as it has for American Indians throughout the past century,
and Alaska Natives for decades.

The Akaka Bill does not permit total independence; it will not subject the United
States or Hawaii to greater potential legal liability; and it does not allow gambling.
Nor would passage of the bill reduce funding for other native groups, who, by the
way, overwhelmingly support the bill. Instead, the Akaka Bill will finally give offi-
cial and long overdue recognition to Native Hawaiians’ inherent right of self-deter-
mination, and help them overcome, as the United States Supreme Court in Rice put
it, their loss of a “culture and way of life.” The Akaka Bill would yield equality for
all of this great country’s native peoples, and in the process ensure justice for all.

Mr. CHABOT. Mr. Coffin, you are recognized for 5 minutes.

TESTIMONY OF SHANNEN COFFIN, PARTNER,
STEPTOE & JOHNSON, L.L.P.

Mr. COFFIN. Mr. Chairman, and Members of the Subcommittee.
hMr. CHABOT. If you could turn that mike on, just hit the button
there.

Mr. COFFIN. There we go. Mr. Chairman and Members of the
Subcommittee. I would also like to thank the Subcommittee for the
opportunity to discuss the constitutionality of H.R. 309. I am dis-
heartened, however, that today’s hearing is necessary. However
noble its purpose, and however good the people it addresses—and
I have no doubt of that—Congress’s consideration of this legislation
not only has the potential to be extraordinarily divisive, it also
raises serious constitutional questions. The Supreme Court has ob-
served that distinction between citizens based solely on ancestry
are, by their very nature, odious.

Under the Supreme Court’s equal protection jurisprudence, legis-
lation that defines citizens on the basis of race is subject to strict
judicial scrutiny and will be invalidated unless the classification is
necessary and narrowly tailored to achieve a compelling State in-
terest. This exacting standard applies whether the racial classifica-
tion favors or disfavors a particular racial minority.

There is no doubt that H.R. 309 uses suspect racial classifica-
tions. It establishes, under the guise of Federal law, a racially-sep-
arate government that will exercise broad sovereign powers, the
eligibility for which is limited to Native Hawaiians as defined by
ancestry.

This isn’t the first time, Mr. Chairman, that we have been down
this road. As you mentioned, in Rice v. Cayetano the Supreme
Court invalidated similar State legislation that limited the eligi-
bility to vote in elections for a statewide office to lineal descendents
of those inhabitants of the Islands at the time of Captain Cook’s
arrival in 1778. The Court flatly rejected the argument that such
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a definition was not a racial classification, reasoning that ancestry
can be a proxy for race and, in that case, as in this case, it was.

The very object of the statutory definition in question in Rice was
to treat early Hawaiians as a distinct people commanding their
own recognition and respect. “This ancestral inquiry,” the court
concluded, “implicates the same grave concerns as a classification
specifying a race by name. One of the principal reasons it is treated
as a forbidden classification is that it demeans the dignity and
worth of a person to be judged by ancestry instead of his own mer-
its and essential qualities.” Under this standard the race-based leg-
islation proposed in H.R. 309 is presumptively invalid, and it is not
saved by the artifice that it creates, treating the Native Hawaiian
people as an Indian tribe.

H.R. 309’s preamble finds that the Constitution vests Congress
with the authority to the address the conditions of the indigenous
native people of the United States. But the Constitution says noth-
ing about the condition of “indigenous native people.” Instead, Con-
gress is authorized by the Constitution to regulate conduct with In-
dian tribes. But for a number of reasons, Native Hawaiians do not
as a group fall within the constitutional meaning of this term.

It bears emphasis that in Rice v. Cayetano, the Hawaiian govern-
ment itself in its brief in opposition to the petition for a writ of cer-
tiorari to the Supreme Court, argued that “the tribal concept sim-
ply has no place in the concept of Hawaiian history.” That was a
statement by Governor Cayetano himself. The reasons for this ad-
mission are plenty but to summarize a few—Native Hawaiians are
not geographically or culturally separated in Hawaii.

Indeed the historians will tell you—and I am not one—but there
is a long and diverse history of intermarriage between ethnicities
that exercise any kind of organizational or political power. There
are no tribes, no chieftains, no agreed-upon leaders, no political or-
ganizations and no monarchs in waiting. At the time referenced in
the bill, 1893, there was no similar race-based Hawaiian govern-
ment. The Queen’s subjects were often naturalized citizens coming
from all over the globe.

Congress cannot change this conclusion by arbitrarily recognizing
Native Hawaiians as an Indian tribe, as Mr. Chabot recognized
from the Sandoval case. Even Justice Breyer, in his separate con-
curring opinion in Rice, noted, “there must be some limit on what
is reasonable, at least when a State which it is not itself a tribe,
creates the definition of tribal membership.”

The passage of this bill would set the Nation down a dangerous
slippery slope and effectively allow Congress to create new race-
based government entities outside of our constitutional structure—
to be used by groups in Texas and California and Louisiana, all ra-
cially-distinct groups with an individual history, to acquire special
governmental privileges.

While none of these groups may currently possess the political
clout to accomplish this objective, who is to say that their political
persistence over time would not result in similar separatist govern-
mental proposals?

Mr. Chairman, if I may make one more observation, before I
close, it’s ironic to me that the triggering date of this legislation is
January 1, 1893, Mr. Chairman. At that very time, only a day
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later, the Louisiana Supreme Court denied rehearing of a petition
for relief by a Creole activist named Homer Plessy only one day
later, who had the audacity to sit in an all-whites car in a Lou-
isiana rail coach, when he was, in fact, one-eighth black. A few
years later, however, the Supreme Court of the United States
upheld his criminal conviction concluding that separate-but-equal
was our constitutional standard.

H.R. 309 would take us back to those days when race was an ap-
propriate basis to deny a class of people the liberties secured by the
Constitution. As Justice Harlan said in his dissent, we are and we
should be a color blind society. I urge Congress not to pass H.R.
309.

Mr. CHABOT. Thank you.

[The prepared statement of Mr. Coffin follows:]
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PREPARED STATEMENT OF SHANNEN W. COFFIN

Dear Mr. Chairman and Members of the Subcommittes:

[ would like to thank the Committee for the opportunity to discuss the constitutionality of
H.R. 309, the Native Hawaiian Government Reorganization Act of 2005. While | welcome the
opportunity to address this Subcommittee, [ am disheartened that today’s hearing is necessary.
However noble its purpose, Congress’s consideration of a bill to establish a race-based
government entity under the guise of federal law is an unfortunate step backwards to a time in
our history where race-conscious legislation was the norm.' In an age when our governmental
institutions should be oblivious to considerations of race, H.R. 309 eschews principles of color-
blindness in favor of a legislative scheme that elevates one racial component of our society to the
exclusion of all others. Such legislation not only has the potential to be extraordinarily divisive,
it also raises serious constitutional questions. The purpose of my testimony today is to explain
the constitutional objections to the bill.

Although there is no express provision of the Constitution requiring the federal
government to afford equal protection of the laws to its citizens, the Fifth Amendment’s due
process clause has been interpreted by the Supreme Court to incorporate principles of equal
protection found in the Fourteenth Amendment.” Consequently, “[t]he Court’s observations that
‘[d]istinctions between citizens solely because of their ancestry are by their very nature odious,” .

. and that ‘all legal restrictions which curtail the civil rights of a single racial group are

immediately suspect,” . . . carry no less force in the context of federal action than in the context

! See Plessy v. Ferguson, 163 U.S. 537, 550 (1896) (reasoning that legislature is
permitted “to act with reference to the established usages, customs, and traditions of the
people™); Loving v. Virginia, 388 U.S. 1, 11 (1967) (prohibition of interracial marriage justified
by state policy of “maintain[ing] White Supremacy™).

2 Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954).
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of action by the States . . . " Under the Supreme Court’s equal protection jurisprudence,

legislation that classifies citizens on the basis of race is subject to the “most rigid judicial

* and will be invalidated unless the racial classification is necessary and narrowly

scrutiny,”
tailored to achieve a compelling state interest.” This exacting standard applies whether the racial
classification favors or disadvantages a particular racial minority.® In short, racial classifications
are never considered benign: “[A]ny individual suffers an injury when he or she is disadvantaged
by the government because of his or her race, whatever that race may be.”” Congress should act
with the same exacting scrutiny when considering legislation that classifies on the basis of race.
There can be little doubt that H.R. 309 uses suspect racial classification. [t establishes,
under the guise of federal law, a racially-separate government that will exercise broad sovereign
powers.® Initial eligibility for participation in that government is limited to “Native Hawaiians,”
which is defined as “an individual who is one of the indigenous, native people of Hawaii and

who is a direct lineal descendant of the aboriginal, indigenous native people who . . . resided in

* Adarand Constructors. Inc. v. Pena, 515 U.S. 200, 215-16 (1995) (citations omitted).
* Loving v. Virginia, 388 U.S. 1, 11 (1967).

? See, e.g., Shaw v. Reno, 509 U.S. 630, 643 (1993): City of Richmond v. J.A. Croson Co.,
488 U.S. 469, 507 (1989).

¢ ddarand, 515 U.S. at 224 (““The standard of review under the Equal Protection Clause
is not dependent on the race of those burdened or benefited by a particular classification.’”)
(citation omitted).

" Id. at 230.

® The new “governing entity” will have the power to negotiate with the United States and
the State of Hawaii for control of land, exercise of both civil and criminal jurisdiction in native
courts, and the delegation of other governmental powers to the new entity. [ts “organic
governing documents™ will address issues such as the power of the entity, the protection of
Native Hawaiian civil rights, and criteria for membership in the “Native Hawaiian community.

»
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the islands that now comprise the State of Hawaii on or before January 1, 1893 . . . and occupied
and exercised sovereignty in the Hawaiian archipelago. . . .” H.R. 309, § 3(8)(A).

Sadly, we have been down this road before. In Rice v. Cayetano,” the Supreme Court
considered similar state legislation that limited eligibility to vote in elections for the State’s
Office of Hawaiian Affairs to lineal descendants of those inhabitants of the islands that pre-dated
the “discovery” of the islands by Captain James Cook, an English explorer, in 1778." The
Hawalian defendants argued that such a definition was not, in fact, race-based. The Supreme
Court flatly rejected that argument, reasoning:

Ancestry can be a proxy for race. It is that proxy here. Even if the
residents of Hawaii in 1778 had been of more diverse ethnic backgrounds and
cultures, it is far from clear that a voting test favoring their descendants would not
be a race-based qualification. ... In the interpretation of the Reconstruction era
civil rights laws we have observed that “racial discrimination” is that which
singles out “identifiable classes of persons . . . solely because of their ancestry or
ethnic characteristics.” The very object of the statutory definition in question . . .
is to treat the early Hawailans as a distinct people, commanding their own
recognition and respect. The State, in enacting the le%islation before us, has used
ancestry as a racial definition and for a racial purpose.!

So, too, here. Although the cut-off date of Section 3(8)(A) is later in time, and thus may
broaden somewhat the racial definition of the favored class, the line drawn by the legislation is

still drawn in terms of an individual’s ancestry and thus evokes a clear racial purpose and effect

of this legislation.'> As the Rice Court concluded, this “ancestral inquiry . . . implicates the same

? 528 U.S. 495 (2000).

' Rice, 528 U.S. at 500.

" 14, at 514-15 (citations omitted).

"2 The alternative definition of “Native Hawaiian” contained in Section 8(B) —an
“individual who is one of the indigenous, native people of Hawaii and who was eligible for the
programs authorized by the Hawaiian Homes Commission Act . . . or a direct lineal descendant

of that individual” — is actually identical to a provision held to constitute a race-based
classification in Rice. See Rice, 528 U.S. at 541 (Stevens, J., dissenting) (discussing Haw. Rev.

-3
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grave concerns as a classification specifying a particular race by name. One of the principal
reasons it is treated as a forbidden classification is that it demeans the dignity and worth of a
person to be judged by ancestry instead of by his or her own merit and essential qualities. An
inquiry into ancestral lines is not consistent with respect based on the unique personality each of
us possesses, a respect the Constitution itself secures in its concern for persons and citizens.”"
The race-based classification drawn by H.R. 309 is thus, without question, subject to the
rigid demands of strict scrutiny. It is, as the Supreme Court has repeatedly held, presumptively
invalid."* The bill cannot withstand that scrutiny on the basis of the artifice created therein,
treating the Native Hawaiian people, as defined by the bill, as akin to an Indian tribe. While it is
correct that the Supreme Court has upheld against equal protection challenges congressional
legislation creating preferences for Indians, the Court has done so only where such preferences
are directed toward “members of ‘federally recognized’ tribes,” deeming such preferences as
“political rather than racial in nature.”'> As the Supreme Court subsequently held in Rice v.
Cayetano, even that holding in Morton was limited: “Tt does not follow from Mancari . . . that
Congress may authorize a State to establish a voting scheme that limits the electorate for its

public officials to a class of tribal Tndians, to the exclusion of all non-Indian citizens.”'®

Stat § 10-2, which incorporated the Hawaiian Homes Commission Act definition of Native
Hawaiian).

BRice, 528 U.S. at 517.
Y Shaw, 509 U.S. at 643-44; see also Adarand, 515 U.S. at 227.
'* Morton v. Mancari, 417 1U.S. 535, 553 n.23 (1974).

18 Rice, 528 U.S. at 520.
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H.R. 309’s preamble finds that “the Constitution vests Congress with the authority to
address the conditions of the indigenous, native people of the United States.””” But the
Constitution says nothing about the conditions of “indigenous, native people.” Instead, Indian
tribes are implicated in only two express powers in the Constitution: 1) Congress’s authority to
“regulate Commerce...with the Indian tribes” (Art. 1, § 8, cl. 3); and 2) the President’s authority
to make treaties (Art. 11, § 2, ¢l. 2). While Congress has authority to recognize tribes for
purposes of these provisions — and the federal government does so pursuant to 25 C.F.R. Part 83
— neither clause grants the expansive authority assumed by H.R. 309. Indeed, the Clauses

assume the pre-existence of sovereign, independent Indian tribes.

But even assuming Congress’s power to recognize pre-existing tribes, “Native
Hawaiians™ as defined in H.R. 309 would not meet the constitutional threshold for recognition.
In Rice, the Supreme Court noted, in dicta, that “[i]t is a matter of some dispute. . . whether
Congress may treat the native Hawaiians as it does the Indian tribes.”"® In truth, there was no
dispute between the parties in that case, as even the Hawaiian government admitted in its brief in
opposition to the petition for writ of certiorari in Rice that “/t]he tribal concept simply has no

place in the context of Hawaiian history.” "

7 H.R. 309, § 2(1).

'* Rice, 528 U.S. at 518. In his concurring opinion joined by Justice Souter, Justice
Breyer noted that there is “some limit on what is reasonable, at least when a State (which is not
itself a tribe) creates the definition” of tribal membership. Id. at 527 (Breyer, J., concurring).
Justice Breyer concluded that the definition at issue in Rice, which in part is replicated in H.R.
309, “goes well beyond any reasonable limit” and “is not like any actual membership
classification created by any actual tribe.” Xd. at 527.

' Rice v. Cayetano, No. 98-818, Respondent Benjamin Cayetano’s Brief in Opposition to

Petition for Writ of Certiorari at 18 (emphasis added) (relevant portions attached). As the
Hawaiian government explained in its brief “for the Indians the formerly independent sovereign

-5-
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Congress cannot change this conclusion by arbitrarily recognizing Native Hawaiians as

an Indian tribe. Although courts often defer to congressional judgment with respect to

2121

“distinctly Indian communities,”" it “is not meant by this that Congress may bring a community
or body of people within the range of [its] power by arbitrarily calling them an Indian

tribe ... ™' Instead, an “Indian tribe” has been defined by the Supreme Court as “a body of
Indians of the same or a similar race, united in a community under one leadership or government,

and inhabiting a particular though sometimes ill-defined territory.”™ This definition ensures that

Congress is in fact merely recognizing a pre-existing sovereign rather than creating a new one.

As set forth more fully in the attached analysis of the Senate Republican Policy
Committee, entitled “Why Congress Must Reject Race-Based Government for Native
Hawaiians,” H.R. 309 (and its Senate counterpart S. 147) falls well short of this exacting
standard.”® The bill’s definition of “Native Hawaiian™ is entirely race-based and wholly lacks a

unity of leadership and geographic continuity.” To summarize:

entity that governed them was the tribe, but for native Hawaiians, their formerly independent
sovereign entity was the Kingdom of Hawail, not any particular ‘tribe” or equivalent political
entity.” Id.at 18.

 United States v. Sandoval, 231 U.S. 28, 46 (1913).
2 1d. at 46.
22 Montoya v. United States, 180 U.S. 261, 266 (1900).

3 Senate Republican Policy Committee (JTon Kyl, Chairman), Wy Congress Must Reject
Ruace-Based Government for Native Hawaiians at 5-8 (June 22, 2005) (“RPC Paper”) (attached).

** In addition, even if an entity can come forward and show all of the necessary elements
of an Indian tribe, that entity must also show that it has continuously existed since before the
United States annexed its territory; modern associations cannot make a plausible claim to
sovereignty merely because they share culture or ethnicity. Price v. Hawaii, 764 F.2d 623, 627
(9th Cir. 1985).
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e Native Hawaiians are not geographically or culturally separated in Hawaii;
indeed, there is a long and diverse history of intermarriage among ethnicities in
Hawaii. At the time of Hawaiian statehood, the territory touted its racial and
ethnic diversity, calling itself a “melting pot.”

e “No political entity — whether active or dormant — exists in Hawaii that claims to
exercise any kind of organizational or political power. There are no tribes, no
chieftains, no agreed upon leaders, no political organizations, and no ‘monarchs in
waiting.”” RPC Paper at 7.2 As the Hawaiian government has admitted, there is
no tribal concept in the history of Hawaiian government.

s At the time referenced in the bill, 1893, there was no similar race-based Hawaiian
government. Queen Liliuokalani’s subjects were often naturalized citizens
coming from all over the globe.”®

My colleague Mr. Fein’s testimony today will explain in detail many of the flaws of
Congressional findings in the bill, but suffice it for me to say that, although Congress’s fact-
finding power is great, it cannot find facts in the absence of substantial evidence to support them.
Tt can no more find that a group that has no similarities to an Tndian tribe other than similar racial

characteristics to one another than it can find that night is actually day.

A couple of final points about Congress’s effort to “tribalize™ the Native Hawaiians as a
group. First, although an Indian tribe may define its membership on the basis of race as a part of

its political organization, it is a different case when Congress seeks to do so. As Justice Breyer

¥ See also Stuart M. Benjamin, Equal Protection and the Special Relationship: The Case
of Native Hawaiigns, 106 Yale L.J. 537, 576 (1996) (“Native Hawaiians are not organized into
any entity that can reasonably be called a tribe” and “there is little reason to suppose that Native
Hawaiians would satisfy any definition of ‘Indian tribe’).

%6 Bleanor C. Nordyke, The Peopling of Hawai'i (2d ed. 1989) at 42-98: see generally
RPC Paper at 7-8.
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noted in his concurring opinion in Rice, “[tJhere must . . . be some limit on what is reasonable, at
least when a State (which is not itself a tribe) creates the definition” of tribal membership.®’

H.R. 309 does not leave up to a pre-existing sovereign the right to define its own membership,
but rather, specifically defines, as a matter of federal law, the racial group eligible to determine
the governmental organization and membership of the Native Hawaiian government. Thus,
racial discrimination by Congress is the first step in the formation of the Native Hawaiian

government.

Second, and perhaps most troubling, Congress’s finding that a race-based group lacking
political structure may be treated as an Indian tribe and effectively exempted from principles of
equal protection sets a dangerous precedent. As explained in the brief of amici curiae Campaign
for a Color-Blind America, Americans Against Discrimination and Preferences, and the United
States Justice Foundation filed in Rice v. Cayetano (“CCBA Brief™) (a copy of which is
attached), such a race-conscious justification for a governmental organization would permit
boundless deprivations of constitutionally protected rights by any number of states.”® It could be
used by groups such as the native Tejano community in Texas, the native Californio community
of California, or the Acadians of Louisiana — all racially distinct groups that have a special
relationship and unique history in their communities — to demand special governmental
privileges.” While none of these groups may currently possess the political clout to accomplish

this objective, who is to say that political persistence over time would not result in similar

7 Rice, 528 U.S. at 527 (Breyer, I., concurring).

% See Rice v. Cayetano, No. 98-818, CCBA Brief at 19-25 (available at 1999 WL
374577).

% CCBA Brief at 20-24.
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separatist government proposals? As Justice Jackson observed in his dissenting opinion in
Korematsu v. United States, “once a judicial opinion rationalizes such an order to show that it
conforms to the Constitution, or rather rationalizes the Constitution to show that it sanctions such
an order, the Court for all time has validated the principle of racial discrimination . ... The
principle then lies about like a loaded weapon ready for the hand of any authority that can bring

forward a plausible claim of an urgent need.””’

Viewed properly under the rubric of strict scrutiny, H.R. 309 would fall short of serving a
compelling governmental interest, let alone being narrowly tailored to that interest. Congress
has not found any evidence of present discrimination or the present effects of past discrimination
against the Native Hawaiians as a group.”’ Nor is there any such evidence. And while it is
difficult to see how the core components of the bill could be achieved in a race-neutral manner —
indeed, a race-neutral State government already exists for the citizens of Hawaii — it is clear that
there are narrower means of accomplishing at least some of the objectives of the bill. For
instance, while the current bill limits membership of the commission that certifies membership in
the Native Hawaiian governmental entity to Native Hawaiians, the Department of Justice has
recommended that it could be composed of a racially diverse group of individuals sensitive to

. . 1
Native Hawaiian needs.™

3323 1U.S. 214, 246 (1944) (Jackson, J., dissenting)
1 See Adarand, 515 U.S. at 222,

2 See July 13, 2005 Letter from Will Moschella, Assistant Attorney General for
Legislative Affairs to Senator John McCain, Chairman, Committee on Indian Affairs. Mr.
Moschella’s letter notes that there are “questions concerning the constitutionality of” a similar
Senate bill.
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In closing, this Subcommittee should not look only to the letter of the Constitution, which
condemns the bill as unconstitutional, but to its spirit, in recommending that H.R. 309 not be
adopted as federal law. The bill sets a terrible precedent of racial separateness and, if followed
in other instances, would balkanize the American people. Rather than dividing the people of
Hawaii along racial lines, Congress and the State of Hawaii should look to unite them — and unite

all of us — as Americans. Thank you for your time.

-10-
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Mr. CHABOT. Mr. Burgess, you are recognized for 5 minutes.

TESTIMONY OF H. WILLIAM BURGESS, FOUNDER,
ALOHA FOR ALL

Mr. BURGESS. Aloha and good afternoon. Thank you for allowing
me to testify. Thank you for asking the big question first, can Con-
gress create a race-based government? For the many people in Ha-
waii who are gravely concerned about the Akaka bill, it is critically
important to address the question of constitutionality first. If Con-
gress doesn’t, and the bill is enacted, that in itself will have a de-
stabilizing effect in the State of Hawaii. It will validate the radical
minority separatists, the red shirts marching in the streets, the
protestors demanding that the U.S. pack up and leave Hawaii.

By the time the courts go through their process, appeals and
trials and further appeals, 5 or more years will have passed. It may
be impossible by that time to put the Aloha State back together
again.

Now how do the bill’s proponents address the question of con-
stitutionality? They are in denial. They deny that the Constitution
applies because Native Hawaiians are indigenous people. That’s
the same argument that they made unsuccessfully in Rice v.
Cayetano. That’s the same argument that was made 25 years ago
when a State senator asked the Attorney General of Hawaii for an
opinion whether this restricted voting in the OHA elections was
constitutional, and the attorney general at that time cited Morton
v. Mancari as an authority for the proposition that indigenous peo-
ple can be treated separately.

But Rice v. Cayetano put that to rest. It said that Morton v.
Mancari applies only to Federally-recognized tribes, and it doesn’t
apply to State agencies.

Now, nevertheless, the Attorney General of the State of Hawaii
made that argument again in Arakaki v. State. That was the first
suit to invalidate—following the Rice decision—to invalidate the re-
quirement that State—that in the State law, as saying that the
trustees, even though everyone could vote, the trustees had to be
Native Hawaiian. And the district court rejected that, rejected the
Mancari argument. They have been wrong every time they made
their argument, and they are wrong now. Here is how their argu-
ment goes, as I understand it: All we want for Native Hawaiians
is parity. American Indians and Alaska natives get all these bene-
fits, it’s just not fair for Native Hawaiians not to get them too.

But the Akaka bill would not give Native Hawaiians just parity,
it would give them supremacy. It would bestow upon Native Ha-
waiians, merely by virtue of their ancestry, power to create their
own separate sovereign government.

Millions of people in the United States have some Native Amer-
ican ancestry. According to census 2000, 2.1 million people on their
census forms said they were part American Indian. Some anthro-
pologists estimate that as much as 15 million people in the United
States have some discernible amount of Native American blood.

But only those Native Americans who are members of Federally-
recognized Indian tribes have the power or have the right of con-
tinuing a preexisting tribal government. No Native American has
the power, merely by virtue of ancestry, to create a government. If



24

Native Hawaiians were given parity with native Americans, then
the U.S. Indian laws would apply to them.

Under the mandatory criteria for recognition of tribes, Native
Hawaiians wouldn’t qualify, because they have no government to
be recognized. Congress can only recognize existing sovereigns. It
can’t create new ones. There is no such power in the Constitution.

Oh, I see my time is up, Mr. Chairman, may I wrap up briefly
in one more minute?

Mr. CHABOT. Yes, if you would wrap it up, thank you.

Mr. BURGESS. To summarize, the arguments for the Akaka bill
are the arguments for the same old make-believe tribe and pasted-
on victimhood, dressed up in nice language, but with no shred of
better logic or law than they had 5 years ago or 25 years ago. The
U.S. can’t give rights to groups of people merely because they share
an ancestry. If there was no tribal government continuing to the
present day, there is no basis for special treatment. Congress can
write laws, but it can’t change history. The fact that Congress
passed 160 unconstitutional laws doesn’t make any one of them le-
gitimate.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Burgess follows:]
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PREPARED STATEMENT OF H. WILLIAM BURGESS

109" Congress
House Judiciary Committee, Subcommittee on the Constitution
Oversight hearing Tuesday, July 19, 2005, 2:00 p.m.

Can Congress Create A Race-Based Government?: The Constitutionality of
H.R.309/S.147, the Native Hawaiian Government Reorganization Act of 2005
("Akaka Bill")

Testimony by H. William Burgess on his own behalf and on behalf of Aloha for All’
Aloha and good afternoon.

| am an attorney who practiced law in Hawaii for 35 years until | retired in 1994.
For the last seven years | have been advocating and litigating for the basic democratic
principle of equality under the law.

| know that Chairman Sensenbrenner has been concerned about this bill for
some time. In July 2001, he said in his letter to Speaker Hastert , “the primary purpose
of the Akaka bill is to establish a separate government for a particular race of people
called “Native Hawaiians.” The many people in Hawaii who oppose the bill2 are glad
that the Judiciary Committee’s particular expertise on civil-liberties issues is now being
called into action.

Background of the Akaka bill. The original version of S. 147, commonly
referred to as the "Akaka bill", was first introduced in the year 2000 shortly after the
Supreme Court, in Rice v. Cayetano, struck down the racial restriction on voting for the
Office of Hawaiian Affairs. Because that decision threatened many other laws and
programs for the “benefit” of Hawaiians, Senator Akaka with Senator Inouye’s
endorsement, proposed candidly to circumvent the Supreme Court’s decision by having
Congress “recognize”’ Hawaiians (defined substantially the same way the Supreme
Court had held in Rice to be "racial") as the equivalent of an Indian tribe.

The bill encountered resistance and did not pass in 2000 or subsequently. (It
did pass a sparsely attended House in 2000 when Representative Abercrombie

1. Aloha for All, is a multi-ethnic group of men and women, all residents, taxpayers and
property owners in Hawaii who believe that Aloha is for everyone and every citizen is
entitled to the equal protection of the laws without regard to her or his ancestry. For
further information about the Akaka bill see: htip:/fwww alchadali.org (click on Q&A’s)
and hiip/Awww angelfire com/hi2/bawaliansovereignty/OpposeAkakaBil.htm! or emall
hwhurgess@hawalirr.com .

2. Hawaii residents oppose the bill by a margin of 2 to 1. The comprehensive
statewide telephone survey just completed shows 67% responding to the question are
against the Akaka bill.

1
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included it in a vote on non-controversial items.) Efforts to attach it as a rider to
appropriations bills in 2000, 2001 and 2004 were defeated. Hawaii's political leaders
have resubmitted the bill to the 109™ Congress as S. 147 and H.R. 309. It is expected
to reach the Senate floor before August 7, 2005,

A radical change in existing law. Although the proponents assert the bill will
simply give Native Hawaiians "parity” with the Federal Government's treatment of
American Indians and Alaska Natives, the bill would in reality make a radical change in
existing law. The bill would give Native Hawaiians, merely because of their ancestry,
something no American Indian has: the right to create the equivalent of a tribe where
none now exists.

For Native Americans, ancestry alone confers no special status. Membership in
a tribe that has existed continuously is required. According to Census 2000 there are
over 4 million people with some Native American ancestry. But less than 2 million of
them are members of recognized tribes and only those recognized tribes can have a
government-to-government relationship with the United States.

Congress may “acknowledge” or “recognize” groups which have existed as
tribes, i.e., autonomous quasi-sovereign governing entities, continuously from historic
times to the present (25 C.F.R. 83.7) but it has no power to create a tribe arbitrarily.
(U.S. v. Sandoval, 231 U.S. 28 (1913)). One D.O.J. attorney put it succinctly, “We
don't create tribes out of thin air.”3

In 1790 (20 years before 1810 when he unified the Hawaiian islands)
Kamehameha the Great brought John Young and Isaac Davis on to join his forces and
welcomed them into his family. Non-natives thereafter continued to intermarry,
assimilate and contribute to the governance under the great King and under every
subsequent government of Hawaii since then, both in high governmental positions as
cabinet members, judges, elected legislators, and as ordinary citizens.

Unlike the history of Native Americans, there has never been in Hawaii, even
during the years of the Kingdom, any “tribe” or government of any kind for Native
Hawaiians separate from the government of the rest of Hawaii’s citizens. The
Hawaiians-only nation the Akaka bill proposes to “reorganize” has never existed. See
Patrick W. Hanifin's To Dwelf on the Earth in Unity: Rice, Arakaki, and the Growth of
Citizenship and Voting Rights in Hawaii.
http/www . angelfire. com/hiZihawaiiansoversigniy/HanifinCitizen. pdf

3. Connecticut v. Babbitt, U.S. Court of Appeals, Second Circuit, January 6, 2000.
Alice Thurston arguing on behalf of the Interior Secretary, “When the Department of
Interior recognizes tribes, it is not saying, You are a tribe.” It is saying, 'We recognize
that your sovereignty exists.” We don't create tribes out of thin air.” Without
Reservation, Benedict, page 352.

2
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Our friends, neighbors, fellow professionals, judges, political leaders. aunties,
uncles, nieces, nephews, calabash cousins, spouses and loved ones of Hawaiian
ancestry are governed by the same federal, state and local governments as the rest of
us. That is why Congress cannot use laws applicable to Indian tribes to create a new
government in Hawaii.

Sen. Inouye, in his remarks on introduction of S. 147/H.R.309 at 151
Congressional Record 450 (Senate, Tuesday, January 25, 2005) concedes that federal
Indian law does not provide the authority for Congress to create a Native Hawaiian
governing entity.

"Because the Native Hawaiian government is not an Indian tribe, the body of
Federal Indian law that would otherwise customarily apply when the United States
extends Federal recognition to an Indian tribal group does not apply.”

"That is why concerns which are premised on the manner in which Federal
Indian law provides for the respective governmental authorities of the state
governments and Indian tribal governments simply don't apply in Hawaii."

There being no tribe, the Constitution applies. The Akaka bill stumbles over the
Constitution virtually every step it takes.

= As soon as the bill is enacted, superior political rights are granted to Native
Hawaiians, defined by ancestry: §7(a) The U.S. is deemed to have recognized the
right of Native Hawaiians to form their own new government and to adopt its organic
governing documents. No one else in the United States has that right. This creates a
hereditary aristocracy in violation of Article |, Sec. 9, U.S. Const. “No Title of Nobility
shall be granted by the United States.”

» Also, under §8(a) upon enactment, the delegation by the U.S. of authority to
the State of Hawaii to “address the conditions of the indigenous, native people of
Hawaii” in the Admission Act “is reaffirmed.” This delegation to the State of authority to
single out one ancestral group for special privilege would also seem to violate the
prohibition against hereditary aristocracy. The Constitution forbids the United States
from granting titles of nobility itself. That must also preclude the United States from
authorizing states to bestow hereditary privilege.

+ §7(b)(2)(A)&(B) Requires the Secretary of the DOI to appoint a commission
of 9 members who “shall be Native Hawaiian.” Restricting federal appointments based
on race would violate the Equal Protection clause of the Fifth Amendment, among other
laws, and would require the Secretary to violate her oath to uphold the Constitution.

+ §7(c) requires the Commission to prepare a roll of adult Native Hawaiians
and the Secretary to publish the racially restricted roll in the Federal Register and
thereafter update it. Same Constitutional violations as immediately above.

3
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»  §7(c)(2) Persons on the roll may develop the criteria and structure of an
Interim Governing Council and elect members from the roll to that Council. Ragial
restrictions on electors and upon candidates both violate the Fifteenth Amendment and
the Voting Rights Act.

« §7(c)(2)(B)iii)(I) The Council may conduct a referendum among those on the
roll to determine the proposed elements of the organic governing documents of the
Native Hawaiian governing entity. Racial restrictions on persons allowed to vote in the
referendum would violate the 15" Amendment and the Voting Rights Act.

+ §7(c)(2)(B)iii)(Iv) Based on the referendum, the Council may develop
proposed organic documents and hold elections by persons on the roll to ratifx them.
This would be the third racially restricted election and third violation of the 15'
Amendment and the Voting Rights Act.

+  §7(c){4)(A) Requires the Secretary to certify that the organic governing
documents comply with 7 listed requirements. Use of the roll to make the certification
would violate the Equal Protection clause of the Fifth Amendment, among other laws,
and would, again, require the Secretary to violate her oath to uphold the Constitution.

» §7(c)(5) Once the Secretary issues the certification, the Council may hold
elections of the officers of the new government. (If these elections restrict the right to
vote based on race, as seems very likely) they would violate the 15™ Amendment and
the Voting Rights Act.)

+ §7(c) Upon the election of the officers, the U.S., without any further action of
Congress or the Executive branch, “reaffirms the political and legal relationship
between the U.S. and the Native Hawaiian governing entity” and recognizes the Native
Hawaiian governing body as the “representative governing body of the Native Hawaiian
people.” This would violate the Equal Protection clause of the 5™ and 14™ Amendments
by giving one racial group political power and status and their own sovereign
government. These special relationships with the United States are denied to any
other citizens.

» §8(b) The 3 governments may then negotiate an agreement for:

transfer of lands, natural resources & other assets; and

delegation of governmental power & authority to the new government; and

exercise of civil & criminal jurisdiction by the new government; and
“residual responsibilities” of the US & State of Hawaii to the new

government.

This carte blanche grant of authority to officials of the State and Federal
governments to agree to give away public lands, natural resources and other assets to
the new government, without receiving anything in return, is beyond all existing
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constitutional limitations on the power of the Federal and State of Hawaii executive
branches. Even more extreme is the authority to surrender the sovereignty and
jurisdiction of the State of Hawaii over some or all of the lands and surrounding waters
of some or all of the islands of the State of Hawaii and over some or all of the people of
Hawaii, boggles the mind. Likewise the general power to commit the Federal and State
governments to “residual responsibilities” to the new Native Hawaiian government.

+ §8(b)(2) The 3 governments may, but are not required to, submit to
Congress and to the Hawaii State Governor and legislature, amendments to federal
and state laws that will enable implementation of the agreement. Treaties with foreign
governments require the approval of 2/3" of the Senate. Constitutional amendments
require the consent of the citizens. But the Akaka bill does not require the consent of
the citizens of Hawaii or of Congress or of the State of Hawaii legislature to the terms of
the agreement. Under the bill, the only mention is that the parties may recommend
amendments to implement the terms they have agreed to.

Given the dynamics at the bargaining table created by the bill: where the State
officials are driven by the same urge they now exhibit, to curry favor with what they
view as the “swing” vote; and Federal officials are perhaps constrained with a similar
inclination; and the new Native Hawaiian government officials have the duty to their
constituents to demand the maximum; it is not likely that the agreement reached will be
moderate or that any review by Congress or the Hawaii legislature will be sought if it
can be avoided. More likely is that the State will proceed under the authority of the
Akaka bill to promptly implement whatever deal has been made.

The myth of past injustices and economic deprivations. Contrary to the
claims of the bill supporters, the U.S. took no lands from Hawaiians at the time of the
1893 revolution or the 1898 Annexation (or at any other time) and it did not deprive
them of sovereignty. As part of the Annexation Act, the U.S. provided compensation by
assuming the debts of about $4 million which had been incurred by the Kingdom. The
lands ceded to the U.S. were government lands under the Kingdom held for the benefit
of all citizens without regard to race. They still are. Private land titles were unaffected
by the overthrow or annexation. Upon annexation, ordinary Hawaiians became full
citizens of the U.S. with more freedom, security, opportunity for prosperity and
sovereignty than they ever had under the Kingdom.

Nor do Native Hawaiians suffer from the grinding poverty of Native American
tribes. The Senate Indian Affairs Committee’s March 3, 2004 Views and Estimates of
the 2005 budget request notes that “the vast majority of Native economies are
moribund” (page 3) “with unemployment averaging 45%” and “per capita income for
Indians averages $8,284." (page 4).

By contrast Census 2000 shows per capita income for Native Hawaiians in
Hawaii at $14,199 and median family income of $49,282. For the 60,000 Native
Hawaiians residing in California, where they are free from the incentive-smothering

5
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entitlement programs provided in Hawaii, the per capita income of Native Hawaiians is
$19,881 and median family income is $55,770. Striking evidence that Native
Hawaiians are fully capable of prospering, without being wards of the DOI and without
entitlements from Hawaii, is shown in the Census 2000 reports of median per capita
income of Male, full time, year round Native Hawaiian workers: $33,258 in Hawaii and
$38,997 in California.

Hawaiians today are no different, in any constitutionally significant way, from any
other ethnic group in Hawaii’s multi-ethnic, intermarried, integrated society. Like all the
rest of us, some do well, some don’t and most are somewhere in between.

Rejection of democracy and Aloha. Today the State of Hawali'i is, by law as
well as by aspiration, a multiracial, thoroughly integrated state. The Akaka bill is a
frontal assault on both Aloha and the American ideal of equality under the law. It would
elevate one racial group to the status of a hereditary elite to be supported by citizens
who are not of the favored race. As U.S. District Judge Helen Gillmor said in Arakaki |,
"This Court is mindful that ours is a political system that strives to govern its citizens as
individuals rather than as groups. The Supreme Court's brightest moments have
affirmed this idea" (citing Brown v. Board of Education and other cases); "while its
darkest moments have rejected this concept” (citing Dred Scott, Plessy v. Ferguson,
Bradwell v. lllinois and Korematsu).

See Paul Sullivan's Killing Aloha, The Native Hawaiian Recognition Bill is wrong
for Native Hawaiians, wrong for the State of Hawaii and wrong for the United States
with a comprehensive section-by-section analysis of the bill,
hito:iwww angeltire com/hib/bigfiles2/Akakasullivan012508 pdf.

Keep Hawaii one state indivisible. Carving up Hawaii into separate sovereign
enclaves would hurt all of us, whether we are of Hawaiian or any other ancestry. A
house divided against itself cannot stand. The Constitution “looks to an indestructible
union, composed of indestructible States.” Texas v. White, 7 Wallace 700 (1869).

Please say yes to equality under the law. Reject H.R. 309. Mahalo,

Honolulu, Hawaii July 14, 2005.

H. William Burgess
299C Round Top Drive
Honolulu, Hawaii 96822
Tel.: (808) 947-3234
Fax: (808) 947-5822
Email: hwhurgess@hawailir.com
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Mr. CHABOT. Mr. Fein, you are recognized for 5 minutes.

TESTIMONY OF BRUCE FEIN, PRESIDENT,
THE LICHFIELD GROUP

Mr. FEIN. Thank you, Mr. Chairman, and Members of the Sub-
committee. I am grateful for the opportunity to present my views
on the constitutionality of H.R. 309. It is somewhat alarming that
the Senate has taken this particular bill as the companion of H.R.
309 to the floor almost without considering the nature of constitu-
tionality.

So the Congress is a legislative body of limited powers under the
Constitution. In order to act, you must find affirmative authority
in article 1, which identifies the enumerated powers of Congress.
The only reference in article 1 that could plausibly apply to Native
Hawaiians is article 1, section 8, clause 3, which empowers Con-
gress to regulate commerce with Indian tribes.

Now, to regulate commerce is not to create a governing entity of
any race or otherwise. Justice Samuel Miller in the Kagama case
made that quite clear. The reference to Indian tribes in that provi-
sion of the Constitution is recognition of a preexisting sovereign
power exercised by those who had a common ancestry. They occu-
pied a distinct territory. They exercised government power through
leadership or otherwise over their particular members.

There is nothing else in article 1 that would plausibly—other
than this particular Indian commerce clause—enable Congress to
create the race-based government, the Native Hawaiian entity that
is contemplated by H.R. 309.

The other provision that is occasionally invoked is the treaty
power. Treaties were, indeed, consummated between the United
States and Indian tribes, both prior to the constitutional ratifica-
tion in 1789 and for perhaps 100 years thereafter.

But treaties also were negotiated between the United States and
the Kingdom of Hawaii after its formation in 1810, and the lan-
guage is quite distinct. When you view the description of the ratify-
ing parties in both cases, the United States invariably, in its trea-
ties with the Indian tribes, identifies the tribes by name, with an
understanding of what particular leadership existed and an author-
ity to bind the members of the tribe.

If you compare the treaties with the Kingdom of Hawaii, they are
really carbon copies of the same kind of treaties that were nego-
tiated with Britain and France, the same language and the same
understanding that the United States was not dealing with a tribe
but with a foreign nation. A foreign nation is distinct from a Indian
tribe in article 1 section 8, clause 3.

Indeed, that understanding can be fortified by Senator Daniel
Inouye. Which he said earlier this year because the Native Hawai-
ian government is not an Indian tribe, a body of Federal Indian law
that would otherwise customarily apply when the United States ex-
tends material recognition to an Indian group does not apply. He,
himself, I think, would be a very strong witness against the idea
that Native Hawaiians at all are like Indian tribes.

But again, I go beyond that and say there is no plausible affirma-
tive power in Congress to create a race-based government where
none existed before. There is a suggestion that there aren’t racial



32

classifications in this particular bill. But I think the clearest exam-
ple of that error is the requirement that the Secretary of Interior
appoint 9 Native Hawaiians in order to set the creation of the Na-
tive Hawaiian entity in motion.

There is nothing at all that would require those particular nine
Commissioners to be Native Hawaiians opposed to white or yellow
or red or otherwise. They can all read the law and implement the
particular prescriptions for setting up the Native Hawaiian govern-
ment. Yet there is a race-based criterion here. I think that dis-
credits the idea that racial distinctiveness is not the underlying
purpose and motivation of the statute.

There has also been a suggestion that because there are so many
laws passed that recognize the distinction of Native Hawaiians that
somehow they have sort of grandfathered this in is constitutional,
but I point out it leaves at least three major cases of the United
States Supreme Court, which upended practices which were more
than 200 years old.

In Elrod v. Burns, for example, the Court held unconstitutional
patronage for Government employment that had been in practice
for more than 2000 years. In Bowling v. Sharpe, the Supreme
Court overturned a Congressional decision made as early as 1866
to require segregated schools in the District of Columbia. In INS
v. Chata, the Supreme Court overturned hundreds of legislative ve-
toes that had commenced in 1930, in 1982, holding that every one
of them violated the Presentment Clause.

So, there isn’t any reluctance of the Supreme Court to find that
longevity is not the equivalent of constitutionality. Also, with re-
gard to the insinuation that if there were injustices committed
against Native Hawaiians at sometime in the 1893 overthrow or
otherwise, this particular Akaka bill is the only way to remedy
those. That is absolutely false. When it was found by this Congress
that there were injustices to the Japanese Americans during World
War II, there is the Civil Liberties Act of 1988 that provided rep-
arations of $20,000 to those who are detained or their families. And
that didn’t require creating a race-based Japanese government.

With regard to the Indians, there is the Indian Claims Commis-
sion that was established and operated for many, many years, amid
claims of moral or equitable entitlement against the United States
use. So there are hundreds of alternate ways other than creating
a race-based sovereignty in which these historical grievances can
be assessed.

I am not suggesting that all of the claims are valid. Some may
be, maybe some are not. But there is no requirement that they un-
dertake a race-based government in order to overcome historical
grievances.

Mr. CHABOT. Your time has expired, Mr. Fein, if you could wrap
up.

Mr. FEIN. Yes, the last thing I would say is that the one thing
that has distinguished the strengths of the United States has been
commitment to equal opportunity and equal dignity irrespective of
race or ancestry. I think that came home right after 9/11. We all
stood up. We all felt the thrill of being Americans. We would not
be intimidated. Because we had our courage, our patriotism awak-
ened by these high and noble ideals. The Akaka bill, in my judg-
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ment, besmirches those ideals. It would weaken the country and it
must be defeated. Thank you.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Fein follows:]
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PREPARED STATEMENT OF BRUCE FEIN

Statement of Bruce Fein on the Constitutionality of Creating a Race-Based Native
Hawaiian Government (H.R. 309)

Before the House Judiciary Subcommittee on the Constitution

Tuesday, July 19, 2005

Dear Mr. Chairman and Members of the Subcommittee:

I am grateful for the opportunity to address the constitutional authority of
Congress to create a race-based government of Native Hawaiians pursuant to the “Akaka
Bill,” H.R. 309. Congress enjoys no such authority under the Indian Commerce Clause
or otherwise. Native Hawaiians share virtually none of the earmarks of Native American
Indian Tribes that have justified congressional conferral of semi-sovereign powers under
federal law. The race-based government celebrated by the Akaka Bill would flagrantly
violate the equal protection component of the Fifth Amendment. It would invite a
Balkanization of the United States. [t would mark the beginning of the end of E Pluribus
Unum as the nation’s exalted creed. It should be repudiated every bit as forcefully as was
Jim Crow.

Hawail has been the quintessential example of the American “melting pot”, with
intermarriage a salient feature of Hawaiian social life. Three fourths of Native Hawaiians
have less than 50% of Native Hawaiian blood. King Lunalilo, on the day of his
coronation in 1873, boasted: “This nation presents the most interesting example in

history of the cordial co-operation of the native and foreign races in the administration of
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its government, and most happily, too, in all the relations of life there exists a feeling
which every good man will strive to promote.” Senator Daniel Inouye (D. Hawaii)
echoed the King 121 years later in commemorating the 35" anniversary of Hawaii’s
statehood: “Hawaii remains one of the greatest examples of a multiethnic society living
in relative peace.”

Native Hawaiians are not a distinct community. They occupy no demarcated
territory set aside only for Native Hawaiians like Indian reservations. No treaties were
ever made between a Native Hawaiian entity and the United States. The strongest
evidence that Native Hawaiians cannot be likened to Native American Indian tribes is
that a statute is required to provide federal recognition because the Department of
Interior's standards for tribal recognition cannot be satisfied.

There has never been a Native Hawaiian government or entity. Since the arrival
of Captain Cook in 1778, Native Hawaiians and non-Native Hawaiians have uniformly
been governed by a common Hawaiian sovereign. Throughout the past two centuries of
Hawaiian history, including the entire period of the Kingdom, they served side-by-side in
the legislature, Cabinet, and national Supreme Court. Both Native Hawaiians and non-
Native Hawaiians exercised the franchise. With rare exceptions, the laws of the
Hawaiian Kingdom generally eschewed racial distinctions.

Native Hawaiians have never experienced racial discrimination. None lost an
inch of land or other property when the Monarchy was overthrown in 1893 as a step
towards establishing a republican form of government. They were never less than equal,
and for the past 30 years, Native Hawaiians have invariably been privileged children of

the law with regard to housing, education, or other social assistance. The U.S.
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Constitution scrupulously protects their right to celebrate their culture. That explains
why Queen Liliuokalani confided to then Senator George Hoar (R. Mass.) that, “The best
thing for [Native Hawaiians] that could have happened was to belong to the United
States.”

Ben Franklin sermonized at the signing of the Declaration of Independence that
"we must all hang together, or assuredly we shall all hang separately." Abraham Lincoln
preached that “A house divided against itself cannot stand.” Supreme Court Justice
Benjamin Cardozo in Baldwin v. Seelig, 294 U.S. 511, 523 (1935), observed: “The
Constitution was framed...upon the theory that the peoples of the several states must sink
or swim together, and that in the long run prosperity and salvation are in union and not

division.” Justice Antonin Scalia lectured in Adarand Constructors v. Pena, 515 U.S. 200

(1995), that the Constitution acknowledges only one race in the United States. It is
American.

The United States Supreme Court in United States v. Sandoval, 231 U.S. 28, 45

(1913), expressly repudiated congressional power arbitrarily to designate a racial or
ethnic group as an Indian tribe crowned with sovereignty, whether Native Hawaiians,
Jews, Hispanics, Polish Americans, Italian Americans, Japanese Americans, or otherwise.
Associate Justice Willis Van Devanter explained with regard to congressional
guardianship over Indians: “[I]t is not meant by this that Congress may bring a
community or body of people within the range of this power by arbitrarily calling them
an Indian tribe, but only that in respect of distinctly Indian communities the questions

whether, to what extent, and for what time they shall be recognized and dealt with as
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dependent tribes requiring guardianship and protection of the United States are to be
determined by Congress, and not by the courts.”
In that case, for example, Congress properly treated Pueblos as an Indian tribe
because “considering their Indian lineage, isolated and communal life, primitive customs
and limited civilization, this assertion of guardianship over them cannot be said to be
arbitrary....” Chief Justice John Marshall in The Cherokee Nation v. Georgia, 30 U.S. 1
(1831), likened an Indian Tribe’s dependency on the United States to the relation of a
ward to his guardian. The Akaka Bill, however, does not and could not find that Native
Hawaiians need the tutelage of the United States because of their backwardness or child-
like vulnerability to exploitation or oppression. Indeed, their political muscle has made
them cosseted children of the law. The Supreme Court, however, identified helplessness
and dependency as the touchstone for recognizing Indian Tribes in Board of County
Comm?'rs v. Seber, 318 U.S. 705, 715 (1943):
"In the exercise of the war and treaty powers, the United States
overcame the Indians and took possession of their lands,
sometimes by force, leaving them an uneducated, helpless and
dependent people needing protection against the selfishness of
others and their own improvidence. Of necessity the United States
assumed the duty of furnishing that protection and with it the
authority to do all that was required to perform that obligation and
to prepare the Indians to take their place as independent, qualified
members of the modern body politic.”

The Court highlighted the same point in United States v. Kagama, 118 U.S. 375, 383-384

(18806):
"These Indian tribes are the wards of the nation. They are
communities dependent on the United States,-- dependent largely
for their daily food; dependent for their political rights. They owe
no allegiance to the states, and receive from them no protection.

Because of the local i1l feeling, the people of the states where they
are found are often their deadliest enemies. From their very
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weakness and helplessness, so largely due to the course of dealing
of the federal government with them, and the treaties in which it
has been promised, there arises the duty of protection, and with it
the power. This has always been recognized by the executive, and
by congress, and by this court, whenever the question has arisen."”

Finally, the Constitution aimed to overcome, not to foster, parochial conflicts or
jealousies. That goal would be shipwrecked by a congressional power to multiply semi-
sovereign Indian tribes at will.

Congress would not be powerless to rectify historical wrongs to Native Hawaiians
absent the Akaka Bill. Congress enjoys discretion to compensate victims or their families
when the United States has caused harm by unconstitutional or immoral conduct, as was
done for interned Japanese Americans in the Civil Liberties Act of 1988. Congress might
alternatively establish a tribunal akin to the I[ndian Claims Commission to entertain

allegations of dishonest or unethical treatment of Native Hawaiians. As the Supreme

Court amplified in United States v. Realty Co., 163 U.S. 427, 440 (1896): “The nation,

speaking broadly, owes a ‘debt’ to an individual when his claim grows out of general
principles of right and justice; when, in other words, it is based on considerations of a
moral or merely honorary nature, such as are binding on the conscience or the honor of
the individual, although the debt could obtain no recognition in a court of law. The
power of Congress extends at least as far as the recognition of claims against the
government which are thus founded.”

The Akaka Bill’s specific findings to justify its constitutionality are wildly
misplaced. Finding (1) asserts that Congress enjoys constitutional authority to address
the conditions of the indigenous, native people of the United States. But the finding fails

to identify the constitutional source of that power, or how it differs from the power of
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Congress to address the conditions of every American citizen. Congress does not find
that Native Hawaiians were ever subjugated or victimized by racial discrimination or
prevented from maintaining and celebrating a unique culture. Moreover, as noted above,
the United States Supreme Court explicitly repudiated congressional power to arbitrarily
designate a body of people as an Indian tribe in United States v. Sandoval, supra. As
Alice Thurston unequivocally stated arguing for Interior Secretary Babbitt in Connecticut
v. Babbitt, 228 F.3d. 82 (2nd Cir. 2000): “When the Department of the Interior
recognizes a tribe, it is not saying, ‘You are now a tribe.” It is saying, “We recognize that
your sovereignty exists.” We don’t create tribes out of thin air.”

Finding (3) falsely asserts that the United States “has a special political and legal
responsibility to promote the welfare of the native people of the United States, including
Native Hawaiians.” No such responsibility is imposed by the Constitution or laws of the
United States. No decision of the United States Supreme Court has ever recognized such
a responsibility.

Finding (4) recites various treaties between the Kingdom of Hawaii and the
United States from 1826 to 1893. The treaties were with a government of both Native
Hawaiians and non-Native Hawaiians, and thus discredit the idea of a distinct Native
Hawaiian sovereignty.

Finding (5) falsely declares that the Hawaiian Homes Commission Act (HHCA)
set aside approximately 203,500 acres of land to address the conditions of Native
Hawaiians in the then federal territory. In fact, the HHCA established a homesteading
program for only a small segment of a racially defined class of Hawaii’s citizens. Its

intended beneficiaries were not and are not now “Native Hawaiians” as defined in the
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Akaka bill (i.e., those with any degree of Hawaiian ancestry, no matter how attenuated),
but exclusively those with 50% or more Hawaiian “blood” — a limitation which still
applies with some exceptions for children of homesteaders who may inherit a homestead
lease if the child has at least 25% Hawaiian “blood.”

The HHCA was enacted by Congress in 1921 based on stereotyping of “Native
Hawaiians™ (50% blood quantum) as characteristic of “peoples raised under a communist
or feudal system” needing to “be protected against their own thriftlessness”. The racism
of Plessy v. Ferguson, 163 US 537 (1896), was then in its heyday. If that derogatory

stereotyping were ever a legitimate basis for federal legislation, Adarand Constructors v.

Pena, supra., and a simple regard for the truth deprive it of any validity today.

Finding (6) asserts that the land set aside assists Native Hawaiians in maintaining
distinct race-based settlements, an illicit constitutional objective under Buchanan v.
Warley, 245 U.S. 60 (1917), and indistinguishable in principle from South Africa’s
execrated Bantustans.

Finding (7) notes that approximately 6,800 Native Hawaiian families reside on the
set aside Home Lands and an additional 18,000 are on the race-based waiting list. These
racial preferences in housing are not remedial. They do not rest on proof of past
discrimination (which does not exist). The preferences are thus flagrantly
unconstitutional. See Richmond v. J.A. Croson Co., 488 U.S. 469 (1989); Adarand
Constructors, supra.

Finding (8) notes that the statehood compact included a ceded lands trust for five

purposes, one of which is the betterment of Native Hawaiians. As elaborated above, the
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20% racial set aside enacted in a 1978 statue violates the general color-blindness mandate
of the Constitution.

Finding (9) asserts that Native Hawaiians have continuously sought access to the
ceded lands to establish and maintain native settlements and distinct native communities
throughout the State. Those objectives are constitutionally indistinguishable from the
objectives of whites during the ugly decades of Jim Crow to promote an exclusive white
culture exemplified in Gone with the Wind or The Invisible Man. The United States
Constitution protects all cultures, except for those rooted in racial discrimination or
hierarchies.

Finding (10) asserts that the Home Lands and other ceded lands are instrumental
in the ability of the Native Hawaiian community to celebrate Native Hawaiian culture
and to survive. That finding is generally false. The United States Constitution
fastidiously safeguards Native Hawaiians like all other groups in their cultural
distinctiveness or otherwise. There is but one exception. A culture that demands racial
discrimination against outsiders is unconstitutional and is not worth preserving. Further,
as Senator Inouye himself has proclaimed, Native Hawaiians and other citizens are
thriving in harmony as a model for other racially diverse communities under the banner
of the United States Constitution.

Finding (11) asserts that Native Hawaiians continue to maintain other
distinctively native areas in Hawaii. Racial discrimination in housing, however, is illegal
under the Fair Housing Act, the Civil Rights Act of 1871, and the Equal Protection

Clause of the Fourteenth Amendment if state action is implicated.
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Contrary to Finding (13), the Monarchy was overthrown without the collusion of
the United States or its agents; the Native Hawaiian people enjoyed no more inherent
sovereignty under the kingdom than did non-Native Hawaiians; in any event, sovereignty
at the time of the overthrow rested with Queen Liliuokalani, not the people; the public
lands of Hawaii belonged no more to Native Hawaiians than to non-Native Hawaiians;
and, there was never a legal or moral obligation of the United States or the Provisional
Government after the overthrow to obtain the consent of Native Hawaiians to receive
control over government or crown lands. No Native Hawaiian lost a square inch of land
by the overthrow.

Findings (16), (17), and (18) corroborate that the United States Constitution
guarantees religious or cultural freedom to Native Hawaiians as it does for any other
distinctive group. On the other hand, the finding falsely asserts that Native Hawaiians
enjoy a right to self-determination, i.e., a right to establish an independent race-based
nation or sovereignty. The Civil War definitively established that no individual or group
in the United States enjoys a right to secede from the Union, including Native American
Indian tribes.

Finding (19) falsely asserts that Native Hawaiians enjoy an “inherent right” to
reorganize a Native Hawaiian governing entity to honor their right to self-determination.
The Constitution denies such a right of self-determination. A Native Hawaiians lawsuit
to enforce such a right would be dismissed as frivolous. Further, there has never been a
race-based Native Hawaiian governing entity. An attempt to reorganize something that

never existed would be an exercise in futility, or folly, or both.
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Finding (20) falsely insinuates that Congress is saddled with a greater
responsibility for the welfare of Native Hawaiians than for non-Native Hawaiians. The
Constitution imposes an equal responsibility on Congress. Race-based distinctions in the
exercise of congressional power are flagrantly unconstitutional. See Adarand
Constructors, supra.

Finding (21) repeats the false insinuation that the United States is permitted under
the Constitution to create a racial quota in the administration of public lands, contrary to

Adarand Constructors, supra.

Subsection (A) of Finding (22) falsely asserts that sovereignty in the Hawaiian
Islands rested with aboriginal peoples that pre-dated Native Hawaiians, i.e. that the
aboriginals were practicing and preaching government by the consent of the governed
long before Thomas Jefferson’s Declaration of Independence. But there is not a crumb of
evidence anywhere in the world that any aboriginals believed in popular sovereignty, no
more so than King Kamehameha 1 who founded the Kingdom of Hawaii by force, not by
plebiscite.

Subsection (B) falsely insinuates that Native Hawaiians as opposed to non-Native
Hawaiians enjoyed sovereignty or possessed sovereign lands. The two were equal under
the law. In any event, sovereignty until the 1893 overthrow rested with the Monarch.
Sovereign lands were employed equally for the benefit of Native Hawaiians and non-
Native Hawaiians.

Subsection (C) falsely asserts that the United States extends services to Native
Hawaiians because of their unique status as an indigenous, native people. The services

are extended because Native Hawaiians are United States citizens and entitled to the

10
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equal protection of the laws. The subsection also falsely insinuates that Hawaii
previously featured a race-based government.

Subsection (D) falsely asserts a special trust relationship of American Indians,
Alaska Natives, and Native Hawaiians with the United States arising out of their status as
aboriginal, indigenous, native people of the United States. The United States has
accorded American Indians and Alaska Natives a trust relation in recognition of existing
sovereign entities and a past history of oppression and helplessness. The trust
relationship, however, is voluntary and could be ended unilaterally by Congress at any
time. Native Hawaiians, in contrast, have never featured a race-based government entity.
They have never suffered discrimination. They voted overwhelmingly for statehood.
And they have flourished since annexation in 1898, as Senator Inouye confirms,

Finding (23) falsely insinuates that a majority of Hawaiians support the Akaka
Bill based on politically correct stances of the state legislature and the governor. The best
polling barometers indicate that Hawaiian citizens oppose creating a race-based
governing entity by a 2-1 margin, with 48% of Native Hawaiians in opposition. If the
proponents of the Akaka Bill genuinely believed Finding (23), they would readily accede
to holding hearings and a plebiscite in Hawaii as a condition of its effectiveness as was
done for statchood.

Even assuming Congress enjoyed authority to create a race-based Native
Hawaiian government under the Indian Commerce Clause, treaty making power, or some
inherent national power, the Akaka Bill would nevertheless violate the equal protection
component of the Fifth Amendment as elaborated in Bolling v. Sharpe, 347 U.S. 497

(1954). The Akaka Bill disfranchises non-Native Hawaiians in the election of a Native

11
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Hawaiian entity because of race. The Supreme Court invalidated a comparable race-
based disenfranchisement in the election of trustees of the Office of Hawaiian Affairs.
Writing for the Court in Rice v. Cayetano, 528 U.S. 495, 517 (2000), Justice Anthony
Kennedy elaborated on the evils of a race-based politics:

"The ancestral inquiry mandated by [Hawaii] is forbidden by the
Fifteenth Amendment for the further reason that the use of racial
classifications is corruptive of the whole legal order democratic
clections seek to preserve. The law itself may not become the
instrument for generating the prejudice and hostility all too often
directed against persons whose particular ancestry is disclosed by
their ethnic characteristics and cultural traditions. 'Distinctions
between citizens solely because of their ancestry are by their very
nature odious to a free people whose institutions are founded upon
the doctrine of equality.’ Hirabayashi v. United States, 320 U.S. 81
(1943). Ancestral tracing of this sort achieves its purpose by
creating a legal category which employs the same mechanisms,
and causes the same injuries, as laws or statutes that use race by
name."

The Akaka Bill also clashes with the spirit of Article IV’s prohibition on creating
a new State within the jurisdiction of another State without its consent. The Native
Hawaiian entity to be fashioned within Hawaii would not be contingent on the consent of
the State of Hawaii.

Native Hawailans are indistinguishable from numerous other racial or ethnic
groupings in their historical relations with the United States. If the Akaka Bill can make
Native Hawaiians into Indian tribes by fiat, then Balkanization will soon follow as groups
clamor for separate sovereignties to obtain a treasure trove of race-based legal immunities
and privileges. Indeed, Mexican Americans have already formed MEChA (Movimiento
Estudiantil Chicano de Aztlan) claiming a right to “repatriate” Aztlan, land from eight or

nine states including Colorado, California, Arizona, Texas, Utah, New Mexico, Oregon,

12
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and parts of Washington transferred by the Treaty of Guadalupe Hidalgo from Mexico to
the United States.

It could be expected that every group possessed of an historical grievance,
genuine or concocted, would assert a right to a separate sovereignty, including African-
Americans, Chinese-Americans, Japanese-Americans, Irish-Americans, Italian-
Americans, Jews, Mormons, Roman Catholics, or the Amish. The United States would
degenerate into the Holy Roman Empire.

The 9/11 abominations underscored the strength of the United States, the thrill,
pride and courage of its citizens awakened by equal opportunity and respect irrespective
of ancestry. The Akaka Bill would erode that strength.

1t must be defeated.

13
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Mr. CHABOT. The Members of the panel here will now have 5
minutes each to ask questions.

I would begin by asking unanimous consent to enter three letters
into the record. The first is a July 13 letter from the Department
of Justice to Senator McCain. Second is a letter dated July 19 from
Senator Kyl to this Subcommittee and the third is a letter from a
Hawaiian citizen by the name of David Rosen.

Without objection, they will be entered into the record.

If any other Members want to enter such letters or things, of
course as always, we would permit that to occur. I now recognize
myself. I would direct this question to each of the panel members.

Some of article 1, section 8 has been referred to, I think, by all
of the Members. The Indian commerce clause states that “Congress
shall have the power to regulate commerce with the Indian tribes.”

Now, H.R. 309 and its proponents suggests that the Indian com-
merce clause confers to Congress the power to regulate all aborigi-
nal, indigenous people. What authority does article 1, section 8 give
to Congress, and what is your best shot at what is the difference
between what Congress has done with respect to Native Americans
and to Alaskans versus what is being asked for in this particular
legislation?
| We will start with you, Mr. Bennett. We will just go down the
ine.

Mr. BENNETT. Thank you. I think that the constitutional issue is
whether the Congress’ action, in recognizing an indigenous Amer-
ican group, is arbitrary. There has been no case that I know of in
the history of the republic where the courts have said that the Con-
gress has overstepped its authority.

I believe the Indian Commerce Clause, as interpreted as recently
as Lara and back in Morton v. Mancari has said, that recognition
to aboriginal groups in the United States is political. It is not ra-
cial, that Congress’ power in this regard is plenary and exclusive.
And the fact that Hawaii was an after-acquired part of t